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Q&A With Robins Kaplan's David Leichtman 

 

Law360, New York (August 2, 2011) -- David Leichtman is a partner in the New York office of Robins Kaplan 

Miller & Ciresi LLP. His practice encompasses all types of trials in the areas of intellectual property and business 

litigation. Leichtman focuses on the media and information industries and the life sciences industries. He also 

serves as chairman of the board of directors of Volunteer Lawyers for the Arts, and is the vice chairman of the 

Intellectual Property Owners Association's committee on copyright law. 

 

Q: What is the most challenging lawsuit you have worked on and why? 

 

A: I tried a case for the private equity arm of a major bank a number of years ago where it was alleged to have 

sold a company in the media industry for over $140 million based on a handshake. The case was in California 

state court, where the law on oral contracts was fairly lenient. We were brought in at the last minute to try the 

case, and there were over 90 days of deposition transcripts that had to be digested and understood. 

 

The major problem was that even after all that discovery, no trial themes had been developed. We put a swat 

team together quickly and analyzed the depositions around testimony concerning several key meetings and 

exchanges between the parties. It became clear to us that there were material open terms that had not been 

agreed to, and that in any event, even if those terms could be overlooked, the plaintiff had not given sufficient 

assurances that it could actually pay the purchase price which was a condition precedent to our client's 

performance. 

 

We thought this was a difficult concept for a jury, but because we focused all of our evidence on these two 

points and left out a dozen or so other theories that had been explored during discovery, the jury understood 

our points and returned a verdict for our client. 

 

It was, however, six weeks of 20-plus hour days for most of the trial team. The challenge here, and the lesson 

learned, was to focus on the key themes earlier in the case which would have made the trial preparation a lot 

simpler. 
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Q: Describe your trial preparation routine. 

 

A: My answer to this question actually flows nicely from the prior one. Trial preparation ideally begins at the 

outset of a case after the initial evaluation with the selection of the main themes you want to present to the 

jury. This is critical in order to efficiently plan discovery, especially when you have large teams of lawyers 

working on the case so that everyone on the team can focus their contribution to the case on those themes. 

 

Of course you need to have flexibility because sometimes things change during the span of a case, but if you 

have selected your themes well, it will make the trial preparation routine that much easier, and more efficient, 

because you have not pursued extraneous theories. 

 

Often because of scheduling issues different lawyers on the team will prepare their examinations in isolation, 

but if everyone is rowing with the same thematic oar, it makes it easier to make those last-minute adjustments 

that are always necessary because trial is a constantly iterative process. Of course, having a great team that 

anticipates issues that may arise so that the senior trial lawyers can focus on opening, closing and the testimony, 

is also critical (see my answer to the final question below). 

 

Q: Name a judge who keeps you on your toes and explain how. 

 

A: Most of the judges in the Southern District of New York regularly keep the lawyers who practice there 

hopping on routine basis. They are an active bench who collectively manage their dockets in an efficient manner 

designed to focus cases on what is important and what is not. 

 

Most of the judges have a rule that a pre-motion letter of two to three pages has to be submitted before a 

motion for summary judgment can be filed. They will then call the parties in and either encourage or discourage 

the motion based on whether they feel it will lead to a resolution of the case or at least to narrowing it. 

 

Judge Kimba Wood has an even more involved version of that rule which keeps lawyers' feet to the fire. She 

requires that the parties exchange and file their Rule 56.1 Statements of Undisputed (or Disputed) Material 

Facts before they can file a motion. 

 

This can be rigorous for both parties as the judge sorts out whether there truly is an issue of fact that deserves 

to be tried, and the process is not for the weak at heart because it will give you an idea of exactly where the 

judge thinks the case stands, before she has received your position on the law or any argument about why you 

should win. More times than not, it leads to settlement rather than trial, but it definitely keeps the lawyers on 

their toes. 

 

Q: Name a litigator you fear going up against in court and explain why. 

 

A: The only types of lawyers I fear are those who I know will say anything they think helps them regardless of the 

actual facts. In those instances you really have to be on your toes because it often takes longer to unravel why 

what they have said is wrong than it took for them to make their statement and judges have decreasing levels of 

patience for details. 

 



But someone not in that category who I would not want to meet on the opposite side in court is my former 

partner Jim Pagliaro [of Morgan Lewis & Bockius LLP]. In addition to having the highest ethical standards, Jim is a 

master of the facts and law and can think on his feet better than almost anyone else I have seen. 

 

One time when I was a young lawyer I was trying to explain to Jim why it was important for us to seek an order 

permitting us to re-depose a fact witness who had changed his testimony even though discovery was closed. Jim 

was unconvinced we needed the deposition and politely demonstrated to me the job of the trial lawyer by 

immediately rattling off about 20 questions we would ask the witness on cross to discredit his change in story. 

We didn't ask the court to re-open the deposition. 

 

Q: Tell us about a mistake you made early in your career and what you learned from it. 

 

A: When I was a paralegal before law school, I had an out-of-town trial where, among other more substantive 

tasks, one of my roles was to keep the work room at our hotel stocked with supplies and to prepare it between 

the end of the court day and after dinner for the evening's activities such as witness prep and motion practice. 

 

One evening I came in and got a stern look and question from the lead trial counsel, Richard Mescon, who later 

became my mentor when I returned to the firm after law school. He asked pointedly why a bottle of single malt 

scotch had been allowed to go empty and not replenished. He was joking, but earnest as I was, I replied that I 

would take care of it right away as I didn't know that was part of my job. 

 

He likes to tell the story from his perspective to this day because of his punch line: All these years later, I have 

never made the same mistake twice. I would like to think that I have made very few mistakes in my career and 

have won a lot more than I have lost. 

 

But the key takeaway from this story is that young lawyers have to be given enough rope to develop and will 

make mistakes. But it is the ones who do so and then make sure it never happens again who will be the ones 

that have long-term success. Anticipating problems that may arise and solving them in advance or at least being 

out in front of them is a critical skill for a young lawyer.  
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